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IN THE SUPREME COURT OF THE STATE OF UTAH 
ELIZABETH SORENSON 
vs. 
Plaintiff-
Appellant 
GARY E, BEERS and EVELYN 
BEERS, his wife; JEFFREY 
MERRILL and CELESTE B. 
MERRILL, his wife; MATT 
BILJANIC and LOCKHART CO. 
Defendants -
Respondents 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
BRIEF OF APPELLANT 
Case No. 15477 
STATEMENT OF THE NATURE OF THE CASE 
Plaintiff filed her complaint in the above entitled action, 
claiming that the sale under the trustee's sale by the Lockhart Company 
to the defendants Gary E. Beers and Matt Biljanic, was accomplished by 
means of fraud and deception perpetrated upon the Lockhart Company and 
its successor trustee by representations made by the defendants Gary E. 
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Beers and Matt Biljanic, and by reason of an understanding between 
the plaintiff and the defendant Matt Biljanic, that certain real property 
subject to the trustee 1 s sale would be purchased, and that the said 
Matt Biljanic would allow the plaintiff to repurchase said property, 
with the second cause of action being against Lockhart Company, 
based upon the claim that Lockhart Company failed in its fiduciary 
relationship to advise plaintiff of her rights and remedies in regard 
to the trustee 1 s sale, together with a third cause of action against the 
defendant Matt Biljanic, as a member of the Bar of the State of Utah, 
contending that the said Matt Biljanic agreed to represent the plaintiff 
at the time of the trustee's sale, and to protect her in connection there 
with and to purchase said property for the purpose of allowing the 
plaintiff to repurchase said property, all of which plaintiff alleges the 
defendant failed to do. 
Defendants Beers, Merrill and Biljanic filed their 
counterclaim claiming that plaintiff was in unlawful detainer of the 
property, and praying for dainages for rental value, and for any 
waste committed. 
DISPOSITION rn THE LOWER COURT 
The lower court, with the Honorable David B. Dee 
presiding, granted the defendants' motion for summary judgment, 
2 
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dismissing the plaintiff's complaint and granting judgment to the 
defendants Beers, Mev.rill and Biljanic on their counterclaim. 
RELIEF SOUGHT ON APPEAL 
Appellant seeks to have the summary judgment entered 
by the court vacated and set aside, and the case remanded to the 
District Court for trial on its merits. 
STATEMENT OF FACTS 
Plaintiff executed a trust deed to Lockhart Company 
securing a promissory note, which trust deed covered a parcel of real 
property situated in Salt Lake County, State of Utah. Following 
plaintiff's default under the provisions of the promissory note secured 
by the trust deed, the Lockhart Company, through its successor trustee, 
W. Clark Burt, recorded on November 23, 1976, a declaration of 
default and demand for sale, and gave notice of a trustee sale to be 
held April 1, 1977. 
On the evening of March 31, 1977, plaintiff had a 
telephone conversation with the defendant Matt Biljanic, regarding 
the sale, and plaintiff contends that the said defendant Biljanic agreed 
3 
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that he would look into the matter on her behalf and see what he could 
do, so that she could retain the property (plaintiff's affidavit R-25; 
plaintiff's deposition - page 6; Biljanic deposition - page 4. ) From 
this communication, plaintiff understood that defendant Biljanic would 
buy the property at the trustee's sale and give her an opportunity to buy 
it back, with some extra payment for his services (plaintiff's affidavit 
R-26; plaintiff's deposition - pages 6 and 48,) 
On April 1, 1977, a trustee's sale was held, and the 
defendant Gary Beers purchased the property for the sum of $40, 593. 93. 
This purchase was made on behalf of the defendants Beers and Biljanic, 
who were to share equally in the transaction (Biljanic deposition -
page 24; Beers deposition - page 11.) 
On April 1, 1977, the defendant Biljanic, during a 
telephone conversation with the plaintiff, advised her that he and the 
defendant Beers had purchased the property, and that she should 
contact the defendant Beers for details on getting the property 
returned to her. Defendant Biljanic further advised plaintiff that in 
order to retain the return of the property, that it would cost her 
$5, 000 for defendant Beers, and $5, 000 for defendant Biljanic 
(plaintiff's affidavit R-26; plaintiff's deposition - pages S a:'ld 7; 
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Biljanic deposition - pages 18 and 19. ) 
That thereafter, on about April 26, 1977, defendant 
Biljanic advised the plaintiff again by telephone that he would accept 
$5, 000 to permit her to repurchase the property, but that defendant 
Beers wanted $10, 000 in order for her to repurchase the property 
(plaintiff's affidavit R-27.) 
After the sale was made and the trustee's deed issued, 
the defendant Beers placed the name of the defendants Jeffrey Merrill 
and Celeste B. Merrill on the deed, since they were participating 
with Beers and Biljanic in the transaction (deposition Beers - page 33. ) 
When it became apparent that there was not going to be 
any redemption available to the plaintiff, she filed her complaint in this 
matter on April 26, 1977. An amended complaint was filed on May 11, 
1977. Defendants Beers, Biljanic and Merrill filed an answer and 
counterclaim on May 25, 1977, alleging plaintiff to be guilty of unlawful 
retainer, and praying for damages for rental value and for any waste. 
Defendants filed a motion for summary judgment on May 25, 1977, 
which was denied on June 16, 1977. Depositions were taken and 
defendants filed their motion for summary judgment on July 13, 1977, 
moving the court to dismiss plaintiff's amended complaint and asking 
5 
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the court to grant judgment in favor of the defendants Beers, Biljanic 
and Merrill on their counterclaim. While this motion was pending, 
plaintiff filed her second amended complaint. Defendants' motion 
for summary judgment was heard by the court, and the court entered 
a final order granting a summary judgment in favor of the defendants 
and against the plaintiff on September 28, 1977. This summary 
judgment granted by the court provided: 
1) That plaintiff's second amended complaint was 
dismissed without prejudice. 
2) That defendants were entitled to recover 
possession of the real property from the plaintiff. 
3) That the defendants were awarded judgment 
against the plaintiff in the sum of $2, 833. 33 for rental 
damages, and $132. 95 for court costs. 
The above judgment, rendered against the plaintiff and 
in favor of the defendants, was apparently rendered without testimony 
or other evidence as to amount, value or reasonableness. 
It is from the summary judgment granted by the court 
that this appeal is taken. 
6 
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ARGUMENT 
THAT GENUINE ISSUE OF FACT EXISTED FOR THE 
LOWER COURT, AND THE GRANTING OF DEFENDANTS' MOTION 
FOR SUMMARY JUDGMENT WAS ERROR. 
Rule 56 of the Utah Rules of Civil Procedure, the rule 
under which the court apparently acted in this matter, reads in part, 
as follows: 
Rule 56(c)" ... The judgment sought shall be 
rendered forthwith if the pleadings, depositions, 
answers to interrogatories and admissions on 
file, together with the affidavits, if any, show 
that there is no genuine issue as to any material 
fact, and that the moving party is entitled to 
judgment as a matter of law." 
On a motion for summary judgment, the court cannot 
try issues of fact. It can only determine whether or not there are 
issues that should, in fact, be tried. Rule 56 is not merely directory, 
but affects the substantial rights of the litigants and, since it provides 
a somewhat drastic remedy, it must be used with due regard for its 
purposes and a cautious observance of its requirements in order that 
no persons will be deprived of a trial of disputed issues. See Holland 
v. Columbia Iron Mining Company, 4 U 303, 293 P. 2d 700. 
This court in Hill v. Grand Central, Inc., 25 U. 2d 121, 
477 P. 2d 150, stated: 
7 
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• 
"Summary judgment is never used to determine 
what the facts are, but only to ascertain whether 
there are any material issues of fact in dispute. 
If there be any such dispouted issues of fact 
they cannot be resolved by summary judgment ... " 
In the case of Controlled Receivables Inc. v. Harver ___ , 
17 U. 2d 420, 431 P. 2d 807, this court stated that a motion for summar1 
judgment is a "harsh measure", and that for this reason any opposing 
party's contentions "must be considered in a light most advantageous 
to him and all doubts resolved in favor of permitting him to go to 
trial. " 
The prominence of the comprehensive work, Federal 
Practice and Procedure, by Barren and Holtzoff, has been cited in 
virtually every case construing the modern rules of civil procedure, 
and has been cited with ap_Proval in this jurisdiction. While this treatise 
with Federal Rules, Rule 56 of the Utah Rules of Civil Procedure is 
identical to the federal rules. Section 1234, at page 129 of this treatise 
states clearly the appellant's assertion herein, as follows: 
"It is sometimes said ... that Rule 56 does not 
permit 'trial by affidavits'. The correct principal 
which the epithet tends to conceal is that affidavits 
may be used on a motion for summary judgment, 
but that the court may not resolve disputed fact 
issued by reference to the affidavits. On a motion 
for summary judgment the court cannot summarily 
8 
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try factual issues. In ruling on the motion the 
court may consider only facts which are not in 
dispute or the dispute of which raises no sub-
stantial issue. The motion should be granted 
only when all of the facts entitling the moving 
party to judgment are admitted or clearly 
established. " 
It would therefore appear that in considering a motion 
for summary judgment, the pleadings are to be literally construed in 
favor of the party opposing the motion. See Purity Cheese Co. v. 
Frank Ryser Co. , 153 F. 2d 88. 
It is very apparent from the pleadings and depositions 
filed in this case that th.ere are numerous material facts that are at 
issue. The relationship of the parties, the agreement, if any, between 
the parties, the effect of any such agreement, and the rights of the 
parties as they affect the real property, are all matters of material 
fact that are in dispute as between the parties. Justice Crockett in 
his opinion in the matter of Holbrook Co. v. Adams, 542 P. 2d 191, 
stated: 
"It is not the purpose of the summary judgment 
procedure to judge the credibility of the aver-
ments of parties, or witnesses, or the weight 
of evidence. Neither is it to deny parties the 
right to a trial to resolve disputed issues of 
fact. Its purpose is to eliminate the time, 
trouble and expense of trial when upon any view 
9 
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taken of the facts as asserted by the party ruled 
against he would not be entitled to prevail. Only 
when it so appears, is the court justified in 
refusing such a party the opportunity of 
presenting his evidence and attempting to 
persuade the trier of fact to his views. 
Conversely, if there is any dispute as to any 
issue material to the settlement of the contro-
versy, the summary judgment should not be 
granted. 11 
Additionally, Justice Crockett stated: 
1111
• • • The contrary is true. It only takes one 
sworn statement under oath to dispute the 
averments on the other side of the controversy 
and create an issue of fact. 11 
In light of the numerous material facts that are at 
issue, the lower court had to have determined these facts in defendants' 
favor in order to justify the granting of the summary judgment. This 
could not properly have been done under the record presented to the 
court, and the granting of a summary judgment constitutes error by 
the court. 
CONCLUSION 
A review of the facts shows that the lower court 
erroneously used the granting of its summary judgment against the 
plaintiff as a substitute for the trial of the disputed issues between 
10 
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the parties, and that by reason thereof the order of dismissal should 
be vacated, and the case remanded for further proceedings. 
Respectfully submitted, 
WALTER R. ELLETT 
Attorney for Appellant 
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